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Good Faith? Delays in
approving insurance claims

In CGU Insurance Ltd v AMP Financial Planning Pty Ltd [2007] HCA 36, the High
Court confirmed that time delays by insurers in indemnity decisions will
be relevant to the court’s assessment of whether an insurer has complied
with the duty of “utmost good faith” as required under section 13 of the

Insurance Contracts Act 1984 (Cth).

CGU provided professional liability insurance
to AMP. Coverage under its policy

extended to claims for civil liability made
against AMP and its financial advisers. Two
AMP employees were involved in a failed
investment scheme which lost $3.4 million of
investors’ funds. ASIC held an investigation
and subsequently banned the two employees
from acting in a financial capacity.

AMP advised CGU of the possible claims to
arise out of the failed investment and the
claims protocol that it had implemented to
handle those claims. AMP also requested
confirmation by CGU of its indemnity with
respect to liability to the investors. CGU
requested that AMP continue to act as a
“prudent uninsured” and reserved its rights
in respect of coverage. After resolving the
claims with investors, CGU ultimately advised
AMP that indemnity would not be extended
to cover the investors’ claims.

AMP commenced proceedings for damages in
the amount of all the claims paid out and for
those claims which it had rejected or deferred,
on the basis that the settlements it had made
were reasonable.

On appeal to the High Court, Gleeson CJ
and Crennan J found that AMP had not
established a right to indemnity from CGU in
respect of the settlement amounts. The Court
found that the conduct of CGU in delaying
the decision on indemnity was a breach of the
duty of utmost good faith, but that it did not
lead to the conclusion that CGU was liable to
indemnify AMP for the settlement amounts.
The Court accepted that the duty requires an
insurer to act with due regard to the interests
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of the insured, but also allowed the insurer to
act with regard to its own legitimate interests.

AMP argued that CGU were estopped from
denying indemnity because, in accepting
AMP’s proposed claims-handling protocol,
it had given a representation that it would
not, in any subsequent litigation concerning
its liability to indemnify AMP, rely on the
insurance contract clause prohibiting AMP
from admitting liability or settling a claim.
The Court rejected this argument. It was
held that AMP’s decision to make various
settlements was in its own interests,
principally designed to prevent CGU from
exercising its contractual right to take over
and defend any claim in AMP’s name, and
these decision were not made with respect to
the interests of CGU.

The Court noted that in limited circumstances,
where the decision to indemnify is extremely
complex due to the complexity of the claims,
delay may not be sufficient to demonstrate a
breach of the section 13 duty.
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