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DIVORCE – FINANCIERS
BEWARE
Part VIIIAA of the Family Law Act 1975 commenced on 17th December 2004. These new

provisions authorise the Family Court of Australia to make orders or injunctions in

relation to the property of a party to a marriage that is related to or alters the rights,

liabilities or interests of a third party to the marriage, such as a creditor.

Importantly these interests include a debt

owed to a party to a marriage. In a departure

from previous precedent the Family Court can

now grant an order or injunction against the

creditor of one or both of the parties to a

marriage that has the following effect:

• Substitution of one party to the marriage

for both parties; or

• Substitute one party to the marriage for

the other, or both parties; or

• Alter the proportions to which different

parties to the marriage are liable; or

• Restrain a creditor from repossessing

property of a party to the marriage; or

• Restrain a creditor from commencing legal

proceedings against a party to the

marriage; or

• Order a creditor to do a thing in relation to

any property to the marriage; or

• Make a decision that affects the rights,

liabilities or property interest of a third

party to the marriage.

The Family Court, in making such an order,

must be satisfied of the following factors:

• The order and injunction is reasonably

necessary or reasonably appropriate to

effect a division of property; and

• It is not reasonably foreseeable at the time

that to make the order or injunction would

not result in the debt not being paid in full

to a third party; and

• The third party has been accorded

procedural fairness in relation to this order

or injunction; and

• The Court is satisfied is just and equitable

in the circumstances to make the order or

injunction.

As a result of these changes, creditors should

bear the following matters in mind when

assessing security:

• Orders and injunctions made will apply to

all debts owned to a credit provider by the

parties to the marriage (not just secured

debts).

• The only avenue of relief for the credit

provider is that it must be afforded

procedural fairness in the making of the
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order or injunction. The creditor or genuine third party

may have to proactively protect their legal rights

before the Family Court in relation to the mortgage

obligations.

• The costs of successfully defending an order or

injunction are not recoverable under the Act

(although it may be recoverable under the provisions

of a mortgage or loan agreement). The Family Court

will only grant reasonable costs in the instance when

a third party is bound by an order or injunction.

• A mortgage loan such as that advanced by a credit

provider is not usually an encumbrance merely upon

real property but may also include an overriding

personal liability to mortgagors to account any

shortfall in debt recovery. A court order may

effectively reduce the extent of personal liability that

can be claimed.

The consequences of the new provisions are of crucial

importance to finance providers. The simple matter of a

divorce in the Family Courts may result in substantial

alterations in the financial relationship between the

parties to a marriage, and therefore the parties to any

joint agreement, mortgage or debt. Those who sign the

agreements when married may be able to escape their

obligations while obtaining a divorce. Prospective

creditors and financiers should keep these new

amendments in mind when assessing the security

necessary to protect an advance and when assessing the

arrangement of personal or business assets or security.
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